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Memorandum

To:

Applicants to the State University Trustees for a New School Charter 
From:

Dr. Jennifer G. Sneed, Senior Vice President, Charter Schools Institute

Subject:
Changes in the Charter Schools Act that Affect New School Applications
Date:

May 2, 2007

While you may know that one of the very positive outcomes of this year’s New York State budget process was a state-wide lift of the cap on new charter schools, you may not be aware that the budget legislation also made modifications to the New York Charter Schools Act of 1998 that have a significant impact on those who seek to establish new charter schools as well as on the operation of existing charter schools.  
Please note that the following summary will focus only on those changes affecting applications for new charter schools.  All current charter school leaders should refer to the following file: ChangesToCharterSchoolsActMemo1.pdf for a detailed summary of how changes to the Charter Schools Act and broader education law affect existing charter schools as well as a reiteration of the summary below. 

As you read through the following, please note that some legal issues may yet be subject to further interpretation.  As always, the Institute’s website, www.newyorkcharters.org is the best place for the latest information affecting charter schools authorized by the State University Trustees.  We will provide more information to you as it becomes available.  
The new legislation becomes effective July 1, 2007 and, therefore, will affect all new charter applications.
Changes Affecting Applications for New Charter Schools  
· Cap Lift – 100 Additional Charters 
The total number of charters allowed to be issued by all authorizers was raised from 100 to 200.  Of the 100 new charters, the State University Trustees may approve 50 and the Board of Regents and school districts may approve 50.  Of the 100 new charters up to 50 must be “reserved” for, or located in, the New York City School District.  
This is not a change that directly affects applicants.  The Institute’s application review process is not affected by the school’s proposed location and there is no preference for schools to be located in New York City. 

· Change in Application Date For New Charter Schools 


While a “charter entity” such as the State University Trustees may still accept and act on applications to establish new charter schools at any time, the statutory date prior to which applications must be received for certain purposes has been moved from October 1 to July 1.  This means that in order for the State University Trustees to have to act on the application on or before January 1 of the succeeding calendar year, a new charter school application must be submitted prior to July 1 (in the past we have required submission no later than the close of business on the business day preceding the legally mandated due date).  For example, applications received before July 1, 2008 must be acted upon by January 1, 2009.  The Institute is currently discussing how best to revise its application schedule to comply with this change in law.  Please note that the March 14th final approval deadline (discussed immediately below) and following the Institute’s submission deadlines in any given application cycle are far more important than this new statutory deadline.
· March 14th Deadline for Issuance of a Charter in Order for a School to Open in the Next School Year

The new legislation states that, for authorizers other than school districts, if a charter is not issued on or before March 14th, the charter school may not commence instruction until July 1 of the “second school year next following.”  It is important to note that the issuance of a charter is not the same as approval of an application.  The State University Trustees are authorized to approve applications for new charter schools, and their decisions cannot be overturned.  However, only the Board of Regents can “issue” the charter either by actually voting to approve the proposed charter or by not acting on the proposed charter after the State University Trustees have resubmitted it.  In that case, ,the charter issues by operation of law without final approval by the Board of Regents.  As a “school year” commences on July 1 each year, the delay results in a delay of more than one year.  For example, a charter issued in April of 2008 could not commence instruction until July or September of 2009.  Conversely, applicants seeking to open schools in September of 2008 must have their applications approved by the State University Trustees and have the charter issued through the Board of Regents by March 14, 2008, otherwise they will not be able to open until the Fall of 2009.  This provision, however, mirrors the Institute’s practice of encouraging applicants to take a planning year.  
· Additional Finding or District Consent Required for Applications in Certain School Districts

Applications to establish charter schools in school districts where the total enrollment of resident students attending charter schools in a “base year” is greater than 5% of the total public school enrollment of the school district will now require a finding by the State University Trustees that “granting the application would have a significant educational benefit to the students expected to attend the proposed charter school,” unless the school district of proposed location consents to the application.  (The legislation does not provide a definition of “significant educational benefit,” or “base year,” although a “base year” is typically the prior fiscal year.)  The new finding would be added to the other three required findings of the Charter Schools Act for authorizers.  As more information regarding “base year” becomes available, the Institute will notify applicants. 
In general applicants within such districts have no additional burden or steps because of this legislative change.  However, if an applicant can secure the consent of such a district in writing, that consent should be included in the application and the State University will not have to make the required finding.  At this time it appears that New York City is not a district where the finding will be needed.
· Mandatory Membership in Employee Organizations of All Charter School Employees If Enrollment Exceeds 250 Students in the First Two Years of Operation




Formerly, the Charter Schools Act provided that the employees of a charter school (that was not a conversion school) would not automatically be members of an existing collective bargaining unit representing employees of the school district in which the charter school is located, unless the school’s enrollment on the first day of instruction exceeded 250 students or if the average daily enrollment at any time during the first year of operation exceeded 250.  If either of the two criteria was met, then only the instructional employees were deemed to be represented in a separate negotiating unit by the same employee organization that represented like employees in the school district.  The amended legislation extends the timeframe of this provision to include the first two years of operation for new charter schools (existing charters are “grandfathered”), and expands the automatic employee organization membership to all employees who are eligible for representation under Article 14 of the Civil Service Law.  Thus, custodians and clerical staff, for example, would be deemed to be represented by the same employee organizations that represent like employees in the district of location.  The waivers to this provision reserved for the State University Trustees are still intact after the passage of the legislation, and five of the original 10 remain.  Such waivers must be specifically requested by charter applicants. 
· Good Faith Efforts to Attract and Retain Comparable Numbers of Students with Disabilities and Students with Limited English Proficiency 
A charter school must “demonstrate good faith efforts to attract and retain a comparable or greater enrollment” (not defined) of students with disabilities and students with limited proficiency in English when compared to the enrollment figures for such students in the school district in which the charter school is located.  In the case of New York City, the comparison must be made to the Community School District of location. 

The details of the application of this provision have not yet been determined.  However, some examples of “good faith efforts” for recruitment could include the availability of your school’s application for enrollment in different languages, advertising in local areas where the dominant language is not English, and references to availability of services for special education in the application.  For existing schools, revised/updated recruitment efforts must be in place for recruitment for the 2008-09 school year, but retention efforts will be required as of July 1, 2007.  Applicants will have to include this information in their applications.  The Institute hopes to provide further information on this provision in the near future. 

· Mandatory April 1st School Application Deadline



The Charter Schools Act always provided that any child who was qualified under State law to attend a district school could attend a charter school, and that a charter school had to “enroll each eligible student who submits a timely application” unless the capacity of the building or grade level was exceeded, in which case the school had to use a “random selection process,” i.e., conduct a lottery, to determine student enrollment.  The amended legislation mandates an April 1st deadline, meaning that any student who submits an application by April 1 must be either admitted or put into the school’s lottery.  

Formerly, a charter school could pick its application deadline and conduct a lottery any time after the deadline.  Now the deadline is April 1st each year and lotteries for enrollment cannot be conducted and wait lists cannot be determined until after April 1.  A charter school may still, however, admit a child at any time during the school year, and does not have to admit students after April 1 unless the school has a charter provision that requires it.  Applicant’s admission policies will have to reflect these new requirements.
· New York City Enrollment Preference for Students in the Community School District of Location

One of the admission preferences in the Charter Schools Act is for “pupils residing in the school district in which the charter school is located.”  Formerly, all boroughs of New York City have been treated as one school district for purposes of this preference.  The language of the amended law substitutes “community district” for school district for schools within New York City.  The amendment will require charter schools to be able to determine from an applicant’s address his or her Community School District (CSD) in order to properly apply the preference.  Applicants should be aware of this law change and incorporated it into their admission policies.  Also, this change could affect school design.  Thus, if you wanted to attract a certain type of student from all over New York City, your criteria may have to be cast as an “at-risk of academic failure” factor, which is another allowable preference.

The Institute will provide more information to SUNY authorized charter schools located in New York City when a source or method for determining CSDs based on address becomes available.  Please note that the need to determine an applicant’s CSD may cause a school to increase the time between the end of acceptance of applications (which can be not earlier than April 1 (above) and the date of its lottery by which time it must know who has a CSD preference.
· Required Hearings by School Districts or the Board of Regents Prior to the Issuance of a Charter

The amended law mandates that the school district of proposed location of a new charter school hold a public hearing prior to the issuance of a charter “to solicit comments from the community.”  The hearing for a “proposed charter school” must be held in the “community potentially impacted by” such proposed school, which is not defined.  However, if the school districts do not hold the hearings, another provision in the new law mandates that the Board of Regents conduct such hearings.  No consequences or penalties are specified in the law if the school districts or Board of Regents do not conduct such hearings.  In addition, the new law does not establish a specific timeframe within which the hearings must take place other than “[p]rior to issuance.”

Charter schools applicants do not have to hold or attend these hearings.  Our view is that a charter issuance not be prevented by these hearings not being held as they are an independent responsibility placed on school districts and the Board of Regents.  If the Board of Regents does not approve a proposed charter because a hearing has not been held, then there may be a delay until the State University Trustees can resubmit the proposed charter to the Regents and it becomes effective by operation of law.  The hearings may generate comments that will be forwarded to the Institute by a school district, and the Charter Schools Institute may ask you to respond to some (or all) prior to presenting the comments to the State University Trustees for consideration, which is now mandatory under the amendments to the Charter Schools Act (discussed immediately below).  

· Mandatory Consideration of District Comments for New Charters
The State University Trustees, must now “consider any comments raised” by districts of proposed charter school location and include them with the application for a new charter that is sent to the Board of Regents.  
The Institute believes this comment provision will have little, if any, impact on the issuance of new charters because it has been standard Institute practice.  In addition, the school districts are not required to comment; therefore, it will not necessarily occur in every case.  Again, you may be asked to provide information in response to school district comments prior to the Institute’s presentation of the district comments to the State University Trustees.
· New Requirements Including a State University Trustees’ Hearing for Charter Schools Wanting to Occupy District School Facilities 







Under the amended legislation, before a charter school can be located in “part of an existing public school building” (not defined), the State University Trustees shall 1) provide notice to the parents or guardians of students enrolled in the existing school building, and 2) must hold a public hearing for purposes of discussing the location of the charter school.  The statute does not say that the hearing must be held in the public school space, and does not provide notice requirements, which means that the State University Trustees will likely use applicable Open Meetings Law notice requirements.  Presumably, if a charter school is to occupy all of a public school building, this provision will not be applicable.  

This hearing requirement may delay a charter school’s ability to occupy district school space and should be factored into an applicant’s facility plans.  Once an agreement with a district is signed, the school will not be able to operate in the space until the Institute notifies parents of children enrolled in the district school building and holds a hearing to allow them to discuss the location of the charter school.  The Institute will also ask new applicants for alternative facility plans (and correspondent budgets) for any application in which the proposed charter school will occupy district school space.
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