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Defined Terms

Act – The Charter Schools Act of 1998, as amended

CEC – Community Education Council in New York City

CSE – Committee on Special Education or “IEP Team” under the IDEA regulations

DOE – The New York City Department of Education

ELL – English Language Learners

FAPE – Free and Appropriate Public Education as defined in the IDEA

FRPL – Free and/or Reduced Price Lunch
IEP – An Individualized Education Program as required by the Individuals with Disabilities Education Act
IDEA – the federal Individuals with Disabilities Education Act

Institute – The Charter Schools Institute of the State University of New York

LEA – Local Educational Agency as defined in the IDEA

N-PCL – The New York State Not-for-Profit Corporation Law

RFA – The Requests for Amendment process whereby the Institute works with charter school applicants to correct and/or provide additional detail to an application to resolve Institute concerns and assure compliance with the Act and all applicable laws, rules and regulations before it is recommended to the SUNY Trustees for approval. 

RFP – The Request for Proposals to Establish New York State Charter Schools
Proposal – The document submitted in response to a RFP by an applicant seeking to establish a New York State Charter School

Regents – The Board of Regents of the University of the State of New York
SED – The New York State Education Department
SUNY Trustees – The Board of Trustees of the State University of New York

NOTE:  All page references are to the Draft RFP published on the Institute website.

Comments/Discussion/
Changes as Noted
Comment 1: A commenter suggested that the criteria for recommending proposals for approval (pp. 6-7) should be reconsidered to allow applicants to improve their enrollment and retention plans for special needs students and public outreach prior to the rejection of an application.  According to the commenter, such policies could be improved during the course of the review process, especially if the balance of the application is strong.
Discussion: The 2010 amendments to the Act state that the SUNY Trustees “shall not consider any applications which do not rigorously demonstrate that” the proposed charter school would meet or exceed its enrollment and retention targets and the applicant has conducted meaningful public outreach.  
With regard to enrollment and retention targets, an application will be rejected if the applicant does not provide a viable plan to meet the enrollment and retention targets established by the SUNY Trustees.  Such a plan will be viable if it is merely capable of working successfully; it need not be flawless.  If an enrollment and retention plan is viable yet contains flaws, an applicant that is moved to the RFA stage of review may be required to amend or supplement the enrollment and retention plans to meet SUNY’s rigorous standards.  However, only the original enrollment and retention plan will be considered when awarding preference points pursuant to the scoring rubric.
An applicant’s public outreach must be completed at the time the Proposal is submitted for review and may not thereafter be amended because the 2010 amendments to the Act require an applicant to incorporate and/or address comments received from the impacted community concerning the educational and programmatic needs of students.  If, at the time a Proposal is submitted for review, an applicant has failed to conduct meaningful public outreach or failed to address comments received in response to that outreach, the Proposal will be rejected without further review.  
Changes to RFP: None.
Comment 2: A commenter queried as to what criteria would be used to determine if an applicant was “partnering” with a low performing district (p. 9, bullet 9).  “Would an email discussion group, a series of professional development meetings, communications between only the school leaders, or communication between teachers be sufficient to earn preference criteria in the scoring rubric?”
Discussion: Request 30 requires an applicant to demonstrate that they have a plan in place to identify low-performing schools in the area where the school proposes to locate, and to show how the partnership would work to share best practices and innovations.  Ultimately, an agreement to share best practices would be between the traditional public school board and the charter school’s board of trustees, though the methods suggested by the commenter could be utilized to facilitate the meetings.
Changes to RFP: The guidance in Request 30 has been amended to state that email discussion groups, professional development meetings, communications between school leaders, or communication between teachers, among others, would be appropriate examples to share best practices. 
Comment 3: A commenter noted that the preference criteria (pp. 10-12) have different numbers of primary indicators.  “How do schools know how many points are possible with each primary indicator?”
Discussion: While different preference criteria have different numbers of primary indicators, points are not awarded on the basis of any single primary indicator.  Rather, preference criteria points are awarded based on a holistic review of all identified primary indicators, as well as the totality of evidence gleaned from a review of the Proposal and interview of the applicant team.
Changes to RFP: None.

Comment 4: A commenter stated that despite the detailed explanations of the criteria and primary indicators (pp. 10-12), the actual awarding of preference points seems to be rather subjective.  “How many reviewers will score each application and how will differences be addressed?  How will schools be assured the scoring process was fair?”
Discussion: The rubric includes “primary” indicators and sources of information because reviewers will use the totality of evidence gleaned from a review of the written proposal and interview of the applicant group, which is likely to focus on those areas, in determining whether the preference criteria has been met.  To ensure fairness in the event that preference scoring is necessary, the Institute will ensure multiple internal reviewers are utilized for any applicable application and appropriate procedures are used to norm and/or calibrate the scoring process prior to implementation.  If differences arise in the scoring, the average score between multiple reviewers would be used.
Changes to RFP: None.

Comment 5: A commenter inquired as to what the Institute considers to be a reasonable attrition rate to be worked into enrollment plans (p. 36, bullet 1).
Discussion: A “reasonable” attrition rate should reflect the applicant’s understanding of the anticipated student population.  For example, an applicant should consider whether the student population in the proposed location is disproportionally transient, the effect of the school’s culture, special education settings that are offered, the grade configuration of surrounding schools, and other related factors.
Changes to RFP: None.

Comment 6: A commenter noted that the sixth bullet on page 36 of the Draft RFP should read “. . .  as that term is used in the Education Law. . .”
Discussion: The draft RFP posted on the Institute’s website contained the same passage as suggested by the commenter.
Changes to RFP: None.

Comment 7: A commenter inquired as to how an applicant is supposed to predict programmatic impact on other area schools.
Discussion: Subdivision 2851(2)(q) of the Act requires an applicant to assess the programmatic impact of a proposed charter schools on surrounding public and non-public schools, though the type of information sought is not explicitly defined.  Thus, an applicant should review the guidance provided in the RFP in responding to Request 4(d).
Changes to RFP: None.

Comment 8: A commenter stated that the Act says that in high market areas a school must either provide evidence of district approval or deliver significant educational benefits.  “Why are applicants told they should submit district approval evidence (p. 39, bullet 6), when it will be nearly impossible to secure?”
Discussion: In the “5 percent” districts, the Act requires that the SUNY Trustees find either (a) approving the application will have a significant educational benefit to the students expected to attend the charter school or (b) the school district of location consents to the approval of the application.  The guidance referenced by the commenter suggests, unintentionally, that an applicant must provide evidence of school district support if they are located in one of the identified districts.  As such, the guidance will be modified to more accurately recite the legal requirement.
Changes to RFP:  As stated in the RFP, it is not clear that the provisions of subdivision 2852(2) addressing districts in which more than 5 percent of student are enrolled in charter schools apply to charters issued pursuant to the RFP process.  However, at this time, the Institute is still requesting that an applicant address the proposed significant educational benefit.
The guidance for Request 4(e) has been modified to more accurately reflect that if an applicant is relying on the consent of the school district of location to comply with subdivision 2852(2)(d) of the Act, the only acceptable evidence of such compliance is a letter or official document from the district superintendant or board of education.  If the applicant in relying on the “significant educational benefit” clause, they need not provide such a letter. 
Comment 9: A commenter noted that while many schools may be able to provide evidence of other schools successfully implementing a similar model or design (p. 48, bullet 5), the RFP reads in such a way that suggests a truly innovative school model, with no other similar schools in existence, will be at a disadvantage in the review process.
Discussion: Request 8(b) seeks supporting evidence and/or research that suggest that the proposed school model will be effective.  While the guidance referenced by the commenter asks an applicant to point to schools in which the proposed academic program has been successful, the Institute understands that truly innovative models will not have such a demonstrable track record.  As such, a Proposal seeking to implement an innovative model with little or no evidence of past success should instead focus more heavily on scholarly research that directly addresses why the proposed model will be effective.
Changes to RFP: None.

Comment 10: A commenter suggested that including a sample schedules for teachers (pp. 49-51, Request 9(b)) can be complicated at such an early stage of the process and does not fulfill any legal mandate, and would be better left to the preopening process requirements.
Discussion: Subdivision 2851(2)(n) of the Act requires a Proposal to include a “school calendar and school day schedule.”  While Request 9(b) goes slightly beyond this requirement as it relates to sample teacher schedules, many requests included in the RFP go above and beyond the basic legal requirements in the Act.  This is, in part, to ensure that an applicant, if approved, is likely to operate the proposed school is an educationally sound manner, as well as to provide the Institute with a degree of confidence that the school would likely meet the rigorous goals set forth in their Accountability Plan.  A sample schedule for teachers provides insight to reviewers about the way a teacher’s day and/or week may be scheduled, which can illustrate, among others things, how a teacher may operate within the context of his/her grade level or academic department, as well as how professional development may be structured to support their implementation of the academic program.  
Changes to RFP: None.

Comment 11: A commenter stated that the RFP requires extensive details for an assessments system (pp. 55-57, Request 12) including committing to the assessment designs and formats, yet the details of an approved school’s full curriculum (beyond year 1) is not required or established during the process.  According to the commenter, it seems likely that this will encourage schools to commit to a full assessment system that then does not align well with the curriculum as it is established, and results in material revisions that simply take up valuable time for both the Institute and the start-up team.
Discussion: An effective system for assessing student learning is a critical part of any proposal to establish a new charter school.  As such, the Institute evaluates whether an assessment system is aligned with other aspects of the proposed educational design making the proposal cohesive, and whether the assessment system would be used by the school to improve student learning.  All information required in Request 12 can be applied to the school’s first year of operation, which is the minimum requirement of the curriculum request.  In addition, describing an effective assessment system and its use in this request does not necessarily require that a school has developed specific assessment instruments for use beyond its first year of operation.  Rather, the focus of Request 12 is on the process the school would use to develop assessments and ensure they are reliable and valid measures, and how the results of assessments would be used to improve student learning and achievement.  
Further, based on the applicable language in the charter agreement, the Institute does not share the commenter’s concern that this system will result in unnecessary material charter revisions.  
Changes to RFP: None.

Comment 12: A commenter inquired as to whether the Institute will remove social studies from the Accountability Plan template available on the Institute’s website.
Discussion: The Accountability Plan template has been revised to, among other things, address state level changes with respect to social studies. A social studies goal for K-8 schools is not required at this time because the Regents have eliminated the state social studies exam for 5th and 8th grades. The guidelines go on to note however that charter schools are expected to continue to provide strong programs in social studies both for the value of providing a well-rounded education and to prepare students for the high school Regents (which is still required by the state).  The guidelines also indicate that a school may wish to include social studies as an optional goal at the K-8 level.    
Changes to RFP: None.

Comment 13: A commenter noted that many of the bullets of required information are included under both Governance 20(a) (p. 70) and under general instructions for Request 20 (p. 73).
Discussion: The guidance to Request 20 contained duplicate entries.
Changes to RFP: The duplicate entries on page 73 were removed from the final RFP.
Comment 14: A commenter stated that on page 76, bullet 2, the last sentence does not make sense.  The commenter suggested that it should read “. . . need not employ any non-certified teachers . . ..”
Discussion: The sentence referenced by the commenter contained a typographical error which will be corrected in the final RFP.
Changes to RFP: The sentenced referenced by the commenter was changed to read: “While a charter school is not required to employ any non-certified teachers, you may wish to preserve the flexibility granted to you by the law.”
Comment 15: A commenter noted that the final bullet on pages 76-77 should reference “start-up problems” as opposed to “start-up programs.”
Discussion: The reference to start-up programs was a typographical error and will be corrected in the final RFP.
Changes to RFP: The sentence reference by the commenter was changed to read: “Demonstrate the management and leadership techniques necessary to overcome initial start-up problems to establish a thriving, financially viable charter school.”
Comment 16: A commenter stated that describing community support should be sufficient evidence and a Proposal need not discuss opposition (p. 78, Request 23(d)). Requiring start-up teams to put into writing opposition arguments, and attempt rebuttal to those opponents in a public application seems unwise.  Institute staff can question teams during the interview process to determine the possible impact of opposition organizing and to gauge the teams' preparedness to defend against any serious obstacles.  According to the commenter, teams should not necessarily be required to respond to concerns raised by groups who will oppose charter schools under any and all circumstances.
Discussion: The 2010 amendments to the Act require an applicant to conduct meaningful public outreach to solicit comments on the Proposal.  Prior to final submission of the Proposal to the Institute, the applicant must demonstrate that he or she has considered the comments received and addressed those concerns raised by the impacted community.  Clearly, the revised Act requires that an applicant consider community opposition from the impacted community.  As such, Proposals should demonstrate that the applicant has responded to or addressed the comments received as a result of the pre-submission public outreach efforts.
Changes to RFP: None.

Comment 17: A commenter inquired as to what data will be used to analyze the demographic characteristics of the incoming and exiting students (p. 81, bullet 2).
Discussion: The following data will be used to analyze the demographic characteristics of incoming and exiting students:  students currently or previously eligible for free and reduced-price lunch, students currently or previously with an IEP, and students currently or previously designated as an English language learner.
Changes to RFP: None.

Comment 18: A commenter noted that on page 84, bullets 2 and 6 should be combined into a more cohesive statement.
Discussion: The guidance referenced by the commenter is essentially an unnecessary duplication which will be corrected in the final RFP.
Changes to RFP: Bullet 6 in the guidance to Request 25 has been deleted to prevent unnecessary duplication.
Comment 19: A commenter stated that on page 93, the last bullet should be clarified to state that teachers, administrators and other employees cannot serve on the charter school board of their employer.
Discussion: The commenter is correct.  While teachers, administrators and other charter school employees generally may not serve on the charter school board of their employer per the General Municipal Law, they are not prevented from serving on other charter school boards of trustees.  Further, it should be noted that there is still a question as to whether teachers or administrators that are members of a collective bargaining unit are exempt from this prohibition.
Changes to RFP: The guidance has been modified to more accurately reflect the fact that the law generally prohibits teachers, administrators and other charter school employees from serving on the charter school board of their employer – not other charter school boards.
Comment 20: A commenter stated that the Act does not mandate that charter school leaders (p. 101, bullet 6) be subject to a distinguished educator appointment by the Commissioner of Education.
Discussion: The distinguished educator legislation is not applicable to charter schools as it did not amend the Act.
Changes to RFP: The guidance referenced by the commenter has been removed from the final RFP.

Comment 21: A commenter stated that there are inconsistencies in the manner in which applicants should note that a specific request is not relevant or applicable to the school design (e.g., pp. 6, 20, 22).
Discussion: The commenter is correct that applicants are asked to respond in different ways when a Request is not applicable to the Proposal. 
Changes to RFP: The manner in which applicants are directed to respond to Requests that are not applicable to a Proposal have been made uniform throughout the RFP.
Comment 22: A commenter noted that the consequences for failure to follow RFP guidelines for items which are finalized after Proposal approval (e.g., facility health and safety compliance, conflicts of interest among board members appointed after approval) are unclear.  Short of the school’s charter being non-renewed at the five-year mark, what other policies does SUNY intend to employ to ensure compliance with these elements of the proposal guidelines?
Discussion: SUNY’s standard charter agreement contains various methods and provisions for ensuring that a charter school remains in compliance with its charter and all applicable laws, rules and regulations.  For example, conflicts of interest for potential board members are checked in a pre-approval process by the Institute that is detailed on the Institute’s website.  If a school is not in compliance with its charter or applicable rules and regulations, the charter school may be given a violation letter, or placed on a corrective action plan or probation with instruction to rectify the deficiency.  For especially egregious or repeated violations, the SUNY Trustees may revoke a charter, in accordance with the Act.
Changes to RFP: None.

Comment 23: A commenter suggested that the provisions for termination of management contracts (p. 42, Due Diligence Form p. 2), as well as contracts with companies (for-profit or non-profit) which provide specific services to the school, should also include information regarding disposition of curricula, assessments, and real property owned by the management company or service provider but used by the school.
Discussion: The due diligence questionnaire referenced by the commenter specifically addresses what arrangements are made for a school’s separation from the management organization, to include disposition of curricula and assessments.  The Institute also reviews and approves management contracts and facility leases, and generally prohibits “poison pill” provisions which unfairly or detrimentally dissuade a charter school from severing the management agreement or lease if it so desires.
Changes to RFP: None.

Comment 24: A commenter stated that the discussion of whether or not charter schools should have a parent representative on the board (p. 77) is overly negative and discouraging.  According to the commenter, it fails to explain how the decision not to have a formal parent representative (the position that SUNY seems to be endorsing) would improve overall parent access/voice or make other parents more likely to participate in the other ways suggested.
Discussion: The guidance referenced by the commenter is not overly negative; rather, the guidance accurately explains the relevant portions of the Act that require an applicant to provide the processes “to be followed by the school to promote parental involvement in school governance.”  Charter schools may elect to involve parents in school governance in different ways, SUNY does not endorse any particular method of parental participation as that is a decision best left to the proposed school board.  It should also be noted that some schools with parent representatives on their boards of trustees have found it difficult to manage conflicts of interest that arise regarding student discipline and special education matters.
Changes to RFP: None.

Comment 25: A commenter stated that charter schools with high rates of attrition of students falling into the groups indicated in state law (p. 80-81), as well as attrition of students with low test scores (upon enrollment or while enrolled at the school), should be required to provide evidence during their annual renewal process that such students and their parents have not been counseled out and that the attrition of such students was not the key factor in any increases in average student achievement.  Evidence could include documentation that students and parents who leave the school had been offered encouragement and appropriate resources to remain at the school and estimations of what achievement scores would be if such students had remained.    
Discussion: We first note that charter schools do not have an “annual renewal process.”  SUNY authorized charter schools may be renewed for a period of either three or five years, though the SUNY Trustees maintain discretion to renew a charter school for any period allowable under the Act.
The Institute collects annually from each SUNY authorized charter school individual test scores of students in 3rd through 8th grade, individual demographic characteristics of all students, the exit date of students leaving the school in the current year and the reason for each student’s departure from the school.  The Institute follows up with selected schools to collect more detailed information on the circumstances under which students left the school.  Charter schools are schools of choice and under the Act parents are free to withdraw at any time without reason.  In addition, the Act contains adequate systems for parents to complain if they feel they are being told to withdraw from a charter school.  Based on all of the foregoing, the Institute declines to require schools to engage in such a subjective tracking process.
Changes to RFP: None.

Comment 26: A commenter stated that a charter school’s personnel policies (p. 101) should be required to provide clarification on exactly how teacher evaluation will be connected to termination decisions.
Discussion: The personnel policies included in a Proposal are required to include a “description of how teachers will be held accountable for student achievement.”  Thus, the concern expressed by the commenter is already partly addressed in the RFP.  Except in cases where a collective bargaining agreement or teacher contract is contemplated in the application, employment of teachers in charter schools is at will and not subject to such a requirement.
Changes to RFP: None.

Comment 27: A commenter stated that Request 13 (pp. 57-63) includes two areas of possible confusion as follows.

Section 13(a) briefly mentions Response to Intervention (RTI) as an element of the proposed charter school’s “process for identifying students with disabilities.”  RTI generally refers to a protocol for academic intervention that is neither 1) limited to students with disabilities nor 2) designed to serve as a standalone system of diagnosis.  RTI itself is also a broad term that may refer to a wide variety of practices.  For all of these reasons, a description of the Institute’s understanding and expectations with regard to RTI would improve the clarity of this section.

Section 13(c) discusses “Struggling Students” and “Advanced Students,” two groups that merit careful consideration but which lack widely shared definitions. (Advanced Students are also not typically referred to by the term “At-Risk.”)  The RFP should either define these terms as the Institute understands them, or request that prospective schools describe their own definitions.  It is easy to imagine different definitions of “Struggling” or “Advanced” that would have varying implications for prospective charter schools’ plans to identify and serve such students.
Discussion: The commenter is correct in the assertion that “RTI generally refers to a protocol for academic intervention that is neither 1) limited to students with disabilities nor 2) designed to serve as a standalone system of diagnosis” and that it is a broad term.  However, in practice, many schools have found a practicable benefit in pooling RTI and child find resources as IDEA regulations require or permit three different tasks all of which may use a RTI model:  “child find;” “early intervening services;” and determining “specific learning disabilities.”  In addition, IDEA regulations discuss how RTI is appropriate “to determine appropriate instructional strategies for curriculum implementation for all students”.  The Institute understands the need to clarify the guidance provided to potential applicants to more clearly articulate what a Proposal should include.
The commenter is also correct that the terms “struggling students” and “advanced students” lack widely shared definitions.  As such, the Institute intends to adopt the recommendation of the commenter and request that applicants define the terms as appropriate.
Changes to RFP:  The Institute has modified Request 13(a) to remove the reference to RTI, and modified Request 13(c) to ask applicants to explain how RTI will be implemented in the school and used to identify and address the needs of struggling learners.  Guidance for Request 13 has also been modified to state that the “Institute acknowledges that RTI can refer to a wide variety of practices, but expects to see that the applicant can demonstrate that a targeted and systematic approach to intervention would be implemented in the school.  In that sense, it is incumbent upon the applicant to clearly define the RTI practice at the school to describe how the applicant will meet the full range of student learning needs represented in the anticipated student population.  Further, the RTI system(s) described in Request 13(c) should align to responses in other applicable attachments (notably Request 13(a)).
Further, guidance to Requests 13(c) and (d) are modified to state that the applicant has the latitude to define the terms as s/he deems appropriate in responding to those requests. 
Comment 28: A commenter stated that while Request 15 (p. 64) mentions identifying and assessing needs, it should be more explicit that teacher assessment is the critical, first step in any teacher development process.  According to the commenter, prospective charter schools should be asked to include, in their descriptions of “a process of assessing needs,” details about which staff members will be involved in teacher assessment, and how frequently assessment activities will take place.
Discussion: Request 14, related to Instructional Leadership, asks applicants to describe roles and responsibilities of instructional leaders with respect to teacher assessment, evaluation, and support.  Further, the request requires applicants to describe their teacher assessment and evaluation system, which should presumably include the frequency of assessment.  In addition, Request 15 does not preclude an applicant from describing what the commenter requests and should be required of all applicants.  However, to achieve greater clarity, the guidance to Request 15 will be modified to more accurately identify the type of information sought.

Changes to RFP: Bullet 2 of Request 15 is modified to state that an applicant should “explain how the needs of individual teachers will be identified and the staff responsible for identifying those needs.”
Comment 29: A commenter stated that while prospective charter schools will appreciate that community support is a subjective criterion and that “The Institute does not require the evidence [of community support] to come in any particular form or combination of forms (p. 78),” this Request will still appear frustratingly vague.  The commenter suggests that any additional description of what the Institute would consider adequate community support, perhaps including hypothetical examples, would be useful to prospective charter schools trying to assess the scope of the community engagement efforts necessary.  The RFP could also be improved by signaling that the Institute appreciates the challenge of engaging a community prior to even receiving a charter.  Especially in New York City, where the uncertainty of placement in public facilities means that prospective charter schools cannot make pledges about their final locations, energetic and good-faith efforts at community engagement may not yield the same tangible, immediate results as they would in another context.
Discussion: The Act requires that an applicant provide evidence of adequate community support sufficient to allow the school to reach its anticipated enrollment.  To that end, the RFP makes extensive reference to various methods an applicant can use to demonstrate community support including, but not limited to: explicit letters of support; public statements captured in official meeting minutes or by the media; memoranda of understanding to provide support for the proposed school; valid petitions; evidence of a desire for alternatives in the school’s proposed district of location/community; evidence of waiting lists at other charter schools in the same geographic vicinity; evidence that the alternatives now available are insufficient; and support from community leaders or organizations that are willing to provide support to the school.
While the Institute does appreciate that there are challenges in obtaining evidence of community support, there is no need to include that appreciation in the RFP.

Changes to RFP: None.

Comment 30: A commenter noted that the description of the Institute’s plans for setting targets for enrollment and retention of students in specified sub-populations is appropriately tentative.  However, the commenter suggests that there should be further opportunity for input on the target establishment process as the Institute develops more detailed plans.  Based on the preliminary, overview descriptions on pp. 81-82, the Institute has planned for a fair-minded and collaborative process.  However, a comparable schools’ statistics will not “serve as the basis of comparison” in a simplistic sense, for example by requiring charter schools to meet or exceed their peers’ average rates in every category—effectively requiring them to exceed their peers overall.
Discussion: As the Institute welcomes suggestions on improving its practices and procedures, it had elicited input on the development of this preliminary model.  Included in the approach is an intention to provide a review process whereby the leader of each operating charter school would review the list of potential comparable schools for determining enrollment and retention targets and could suggest alternative schools for comparison (based on residential patterns, educational programs provided, etc.).  The resultant ‘comparable schools statistic’ will not be used as the basis for rigidly determining success or failure, but as a reference point for determining, as noted in the RFP, the extent to which the charter school has demonstrated good faith efforts to enroll and retain comparable proportions of students in the various sub-populations.  According to the amendments to the Act, the SUNY Trustees or the Regents “may terminate a charter” for “repeated failure to comply with the requirement to meet or exceed the enrollment and retention targets, provided that it has not demonstrated that it has made extensive efforts to recruit and retain such students….”  Further, schools will be evaluated not only by their distance from, and attainment of, targets but also by their year-to-year progress in moving toward the targets.
Changes to RFP: None.
Comment 31: A commenter noted that Request 25 (pp. 82-85) makes extensive reference to the new procedural requirements for co-locating charter schools in public school space in New York City “according to a specific timeline (p. 84).” While these requirements and timelines are real, the commenter does not necessarily expect them to align with the terms and timelines of the RFP.  Without being privy to any coordination efforts between the Institute and DOE, it is possible that the scope and complexity of the co-location process will prevent the DOE from being able to issue 1) “written evidence that the DOE is willing to place the charter school in public school space” or 2) “such a letter” as would pledge DOE’s match of charter school renovation funds, to prospective charter schools in time for the deadlines in the RFP.  If the DOE does not establish a timely system for requesting and procuring such documents to prospective charter schools during 2011, the Institute should consider it a “special circumstance” and evaluate charter school proposals accordingly.
Discussion: The Institute is aware of the fact that the DOE may not, at the time the RFP is issued, have specific procedures in place to provide written evidence that they are willing to locate the proposed charter school in existing public school space.  The Institute would consider that fact a “special circumstance” and would not reject a Proposal on that basis.  However, if a proposed school desires to locate in DOE space, any amount over $5,000 in its renovation budget should be regarded as discretionary, and an alternative use for that money should be described in the event that such facilities renovations are not approved pursuant to the process described in the RFP.

Changes to RFP: None.

Comment 32: A commenter stated that the Act and RFP do not take into consideration the achievement and success of children requiring barrier free settings, alternative assessments or thoughtful transition planning for a successful transition to a program other than a rigorous high school.  Many of these children are being educated in community schools outside of District 75.  According to the commenter, charter schools should not be allowed to work in opposition to the current special education reforms under way within the DOE.  The visible plan required in the proposal should include detailed plans for educating all students with disabilities.  In the event schools have no plans for alternative assessments, self-contained classes or discussion with respect to transition, a school should have to state why they are not able to offer placement to the affected population (ex., not all schools are barrier free).  The assessment system section makes no mention of how schools will alternatively assess students who may require alternate assessments.  All public schools are prepared to offer alternate assessments to students who may require them.  Charter schools should not be the exception.
Discussion: Under the Act, charter schools are treated as schools within a LEA and not their own LEAs.  As a result, a charter school cannot classify a student as having a disability and cannot approve alternative assessments, or retention or graduation requirements for such students.  Rather the CSE of the student’s school district of residence is solely entitled to make such determinations.  Charter schools are required to follow the IDEA and federal law with respect to special education.  In exchange for the lack of autonomy in educating special education students, charter schools may also request that a student’s school district of location provide any setting or service required by a student’s IEP.  For the foregoing reasons, the RFP does not request information for every possible setting or service; rather it only seeks information regarding the special education populations the school intends to serve. As assessments for students with IEPs are determined by school districts and not charter schools, those assessments are not required by the RFP and would only be advisory to the CSE. 
Changes to RFP: None.
Comment 33: A commenter stated that applicants should submit drafts of a manual to be given out to parents of students with disabilities.  This manual, like the one distributed by the DOE, should include the services in the school, grievance procedures, and procedural safeguards.
Discussion: In New York, charter schools are not regarded as a LEA under the IDEA.  Rather, they are merely schools within the LEA of the district of residence of their students, and it is the responsibility of the home district CSE to make special education determinations.  Pursuant to state and federal law, CSE’s are required to provide the information suggested by the commenter annually to all parents/guardians of special education students or those being referred for a special education evaluation.  Therefore, it is unnecessary to require a potential charter school to provide a list of procedural safeguards when there is already a statutory and regulatory mechanism in place to provide notice to affected parties.
In addition, charter schools must include in the application the school’s discipline policy including how students with disabilities will be disciplined in accordance with federal law.  Those policies are required to be made available to parents per the terms of the school’s charter agreement.
Changes to RFP: None.

Comment 34: A commenter suggested that in the “five percent districts,” the term “educational benefit” (p. 38) should be more clearly defined.  According to the commenter, it should not just be measured in achievement and success of a general education population.  The goal should also be to increase options and progress in students of all abilities.
Discussion: As stated in the guidance to Request 4, the term “significant educational benefit” is not defined by the Act.  Therefore, applicants are instructed to define the term as they deem appropriate, and to provide a narrative describing the significant educational benefit to be derived by students attending the school.  The Institute does not regard the phrase “significant educational benefit” as applying to any single demographic group.  Moreover, the SUNY Trustees are not bound by the definition set forth by an applicant but are free to make their own determination regarding such benefit.
Changes to RFP: None.

Comment 35: A commenter stated that the RFP is an opportunity to truly evaluate community input.  A district outside of New York City is more likely to have a connection to its community and the people living there.  However, in New York City, “District” is defined as the Chancellor of Schools.  It is unlikely that the Chancellor will be in a position to fully understand the impact of a charter school on an affected community.  In the scoring rubric and in Request 23, community input should have more weight than district in New York City.
Discussion: The Act specifically requires the scoring rubric to evaluate whether a Proposal has “the support of the school district in which the proposed charter school will be located and the intent to establish an ongoing relationship with such school district” (emphasis added).  The term “school district” as used in the statute refers exclusively to the legal entity of the school district, which in New York City refers to the Chancellor.  The term “community input” as used by the commenter is appropriately addressed in Request 23 (b)-(d).
Changes to RFP: None.

Comment 36: A commenter stated that the RFP should require certain types of community outreach to be included in order to understand the full impact the school will have on the community.  Required organizations should include agencies or organizations that primarily serve disabled children and individuals, local agencies and organizations serving immigrants and non-English speaking parents in the community, formal meetings with CEC councils (high value on a resolution for support from the affected CEC would be ideal and easier for the Institute staff) and the Citywide Council on Special Education and Citywide Council on English Language Learners.  These councils serve constituents with children who are stakeholders in the community.
Discussion: The RFP requires an applicant to provide adequate evidence of community outreach.  As stated in the RFP, the Institute does not dictate the methods that must be used to inform the community; they might include, for instance, discussions with stakeholders or organizations in the community (e.g., local superintendents or other district staff, school boards or committees, politicians, community leaders, CECs in New York City, media figures and editorial boards, parents, parent organizations), public awareness campaigns or coverage in local media.  In order to demonstrate that meaningful efforts have been made to inform the community, the applicant must submit concrete evidence of informing the public.

Changes to RFP: None.

Comment 37: A commenter stated that replication charter schools should not be exempt from some sort of preliminary review, as each community is different as well as its affected population.  Many charters being renewed and deemed as successful have high teacher and student attrition rates, lack of special education oversight and still have not assigned parents and appropriate personnel to shared space committees or parent associations in compliance with the amended Act.
Discussion: A replication charter school is not exempt from either a preliminary or full review from Institute staff.  Rather, on a case-by-case basis, Proposals to establish replication schools or resubmissions may not be sent to an external review panel.  The Institute exercises its professional discretion with regard to school models that it is familiar with to preserve valuable resources.
With respect to shared space restrictions, although the 2010 amendments to the Act were effective in June, very few charter schools have been sited in public school space since that time that would be subject to those procedures.  The non-mandatory nature of the parent associations was discussed in Comment 29 of the Institute’s Response to Public Comments dated August 2, 2010 and available on the Institute’s website. 
Changes to RFP: None.

Comment 38: A commenter stated that the preference scoring criteria (p. 9) should also include preference points for: (a) timely, quality transition plans for students with disabilities; and (b) use of assistive technology to enable students with disabilities.
Discussion: The preference scoring rubric in the RFP was defined by the legislature in the 2010 amendments to the Act.  As such, the Institute will evaluate a Proposal’s transition plans for students with disabilities, and use of assistive technology to enable students with disabilities in Requests 8, 13, and 24.
Changes to RFP: None.

Comment 39: A commenter stated that the preference scoring criteria for public outreach (p. 10) should include the mandatory input of CECs, organizations advocating for students with disabilities as well as immigrant families, and not just organizations known to support charter school concepts.
Discussion: As stated in response to Comment 36, the Institute does not dictate the methods that must be used to inform the community.  However, the guidance is clear that an applicant should reach out to various constituent groups within the proposed community.
Changes to RFP: None.

Comment 40: A commenter stated that the preference scoring criteria for student achievement (pp. 10-11) does not encourage charter school applicants to serve students with disabilities that are entitled to FAPE, nor does it provide for transition, meeting IEP goals, or alternate assessments.
Discussion: The stated preference criterion does not exclude the achievement of students with disabilities nor discourage schools from serving such students.  For example, one primary indicator for meeting this criterion is the potential of the school’s program to accelerate the achievement of at-risk students.  The provision of alternative assessments by charter schools is discussed in the response to Comment 32. 
Changes to RFP: None.

Comment 41: A commenter stated that the preference scoring criteria for increasing high school graduation rates (p. 11) does not define the population for what is considered an “at risk” student.
Discussion: While the summary of the preference scoring rubric does not define an at-risk student, common categories of at-risk students are discussed at length in Request 13 (e.g., special education students, ELL’s, and students eligible for the FRPL program).  Further, applicants may also define distinct sub-populations within their community as being at-risk of academic failure.
Changes to RFP: None.

Comment 42: A commenter stated that the preference scoring criteria for increasing middle school achievement (p. 11) should not award points to applicants that demonstrate they can prepare students for a rigorous high school program because such programs are not appropriate for all students.  Applicants should have explicit information on transition specialist and programs for students with disabilities. 
Discussion: The primary indicators for that preference criterion also include having “explicit programs and strategies for increasing the achievement of at-risk students.”  As such, the commenter’s concerns are adequately addressed by the primary indicators.
Changes to RFP: None.
Comment 43: A commenter stated that the preference scoring criteria for implementing high quality assessments (p. 11) does not address alternate assessments for ELL’s and students with disabilities. 

Discussion: The preference criterion under question does not exclude alternative assessments for ELL’s and students with disabilities.  Alternative assessments could be considered “diagnostic, formative, or summative,” could include a “variety of item types and formats,” and could be used by instructional leaders and teachers to “improve instruction and raise student achievement.”  The provision of alternative assessments by charter schools is also discussed in the response to Comment 32.
Changes to RFP: None.

Comment 44: A commenter inquired as to how the preference scoring criteria for school district support (p. 12) works in a district that is governed under Mayoral Control.  The DOE will notoriously support all charter applicants regardless of community opposition, and as such, the RFP should more heavily weigh public outreach.
Discussion: As stated in response to Comment 35, the term “school district” as used in the statute refers exclusively to the legal entity of the school district, which in New York City refers to the Chancellor.  The preference scoring criteria are applied in the same manner regardless of school district of location.
Changes to RFP: None.

Comment 45: A commenter stated, with regard to the preference scoring criteria for school location (p. 12), that if a school intends to co-locate, it should not be allowed to do so in a district that is already struggling with overcrowding or going through rezoning.  Such schools should be encouraged to find their own space.


Discussion: The SUNY Trustees are not directly involved in the siting of charter schools.  If a charter school seeks public school space through the DOE, it is incumbent upon the charter school and DOE to follow the statutory procedures for such siting.  As such space and the enrollment of DOE students is entirely in the control of DOE, the Institute generally relies on DOE assessments of space when approving co-locations, but always reserves its right to approve any charter school facility.
Changes to RFP: None.

Comment 46: During the expedited review phase (pp. 15-16), a commenter stated that someone with expertise in educating students with disabilities should be involved in the Proposal review process. 
Discussion: All Proposals that meet the minimum general eligibility criteria are reviewed by personnel with legal and academic expertise in the area of special education.  In cases of special education only or high percentage special education schools the Institute may also utilize outside reviewers with specific special education expertise.
Changes to RFP: None.

Comment 47: A commenter stated that the letter of intent and evidence of community outreach (pp. 17-19) does not define community.  As such, applicants will possibly provide outreach to their own interested organizations instead of reaching out to a truly diverse sample of the community that best represents all of its members.  The RFP should be more specific around what is expected of applicants, and required organizations should include those who service and advocate for students and individuals with disabilities, immigrant families, cross cultural groups, and community education councils.
Discussion: As stated in response to Comments 36 and 39, the RFP is specific about how an applicant should reach out to various constituencies within the proposed community.
Changes to RFP: None.

Comment 48: In addressing community need and impact (pp. 37-39), a commenter stated that applicants should be required to provide statistics on the percentage of students in the proposed district of location with IEP’s, as well as the options available to students with disabilities.
Discussion: As part of the process of developing enrollment and retention targets, the Institute will provide such student demographic information to applicants to incorporate into their Proposal.  Thus, it is unnecessary to have a separate request for this information which is generally publicly available.
Changes to RFP: None.

Comment 49: A commenter stated that in the “five percent” districts, applicants should be required to obtain a resolution from the district CEC.
Discussion: Pursuant to state law, New York City is regarded as a single school district and is not a “five percent” district.  Further, New York City is the only school district in the state with CECs, obviating the need for such a requirement.  In addition, it is unclear whether the provisions of subdivision 2852(2) are applicable to charters issued pursuant to the RFP process. 
Changes to RFP: None.

Comment 50: A commenter stated that a school’s proposed key design elements (pp. 46-47) should include an explanation as to why the school will not offer self-contained programs.  DOE is has embarked on ambitious special education reforms meant to educate more children within their home schools.  Charter schools should reflect similar offerings for students with disabilities.
Discussion: The Key Design Elements of a proposed school are intended to outline the design elements the applicant proposes to implement, not those it does not intend to offer.  As discussed in the response to Comment 32, charter schools do not have to offer self-contained classes or other settings so there is no need to have the application include such information.
Changes to RFP: None.

Comment 51: In addressing struggling students (p. 58-59), a commenter stated that schools should be required to indicate how parents will be informed if their child is identified as struggling.
Discussion: Request 12(b) requires an applicant to describe how assessment results will be used by parents.  That request will be clarified to ensure that applicants speak more directly towards parental communication.
Changes to RFP: Request 12(b) is modified to more clearly indicate that an applicant should describe how parents and students will be informed about academic achievement and progress. 
Comment 52: A commenter stated that a response to Request 16 (p. 65) should include a description as to how the school will educate teachers and parents on positive behavior implementation systems.
Discussion: Schools are not required to implement a positive behavior implementation system.  
Changes to RFP: None. 
Comment 53: As opposed to graduation requirements (pp. 65-67), a commenter stated that an applicant should be permitted to provide vocational training when appropriate for students with disabilities.
Discussion: We first note that a rigorous program of vocational training should also include graduation requirements and not just be contingent on “seat” time.  Nothing in the RFP would exclude an application seeking to serve students with disabilities that would be based on vocational education.  In that case and based on the information contained in the response to Comment 32, the applicant should include the proposed graduations requirements for such a program (understanding that they would be advisory) and include information regarding discussions with CSEs from districts from which it would draw students regarding whether such a proposed school would be considered a proper placement for the target population and whether the proposed graduation requirements would be acceptable to the CSE.  

No change was made to the RFP in response to this comment. 
Changes to RFP: None.
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